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I 
ARGUMENT: 
I. THE ALJ SIMPLY FAILED TO TAKE APPROPRIATE MEASURES TO 
INCLUDE THE RESULTS OF DR. HAMMOND'S IME AMONG THE 
MEDICAL RECORDS SUBMITTED TO THE MEDICAL PANEL. 
In their brief, Park City Family Healthcare ("PCFH") and Worker's Compensation Fund 
("WFC") argue that the reason why Dr. Hammond's IME report was not submitted to the 
medical panel was because "the ALJ apparently agreed with [Delaney's] contention [in her 
untimely response to WCF's motion to compel] that the scheduling for the IME for August 16, 
2005 would not afford her the ten days allotted . . . to respond to the IME report with a counter 
report from her treating physician [prior to the August 19, 2005 medical record cut off]." Brief of 
Appellees at 5. Thus, Appellees' argument is that the ALJ implicitly set aside his prior order 
compelling Delaney to submit to the IME when he closed the medical record and submitted it to 
the medical panel without including the results of Dr. Hammond's IME. This argument is highly 
speculative and very unlikely. 
If the ALJ had decided to sustain Delaney's scheduling objection to Appellees' motion to 
compel, he would have either set aside his order compelling Delaney to submit to the IME or 
amended his prior scheduling order to extend the time to submit medical records for inclusion in 
the medical records exhibit. He did neither. Surely the ALJ would not have intentionally 
rendered his order compelling the IME ineffectual. The ALJ simply failed to take appropriate 
action to include the results of the IME requested by Appellees, and any rebuttal from Delaney, 
as part of the medical records exhibit. 
II. THE ALJ'S CAUSING THE MEDICAL PANEL TO BE AWARE OF ALL OF 
THE ADVERSE MEDICAL RECORDS, WITHOUT ALSO CAUSING THE 
MEDICAL PANEL TO BE AWARE OF ALL OF THE FAVORABLE MEDICAL 
RECORDS, WAS ABUSE OF DISCRETION AND A VIOLATION OF 
DELANEY'S RIGHT TO DUE PROCESS. 
1 
In their brief, PCFH and WCF argue that it was not prejudicial for the ALJ to have 
excluded the results of Dr. Hammond's IME from the medical records submitted to the medical 
panel because the ALJ also failed to submit WCF's internal medical records review letter, 
purportedly generated by WCF's employee, Dr. Roger Stuart, and the 2001 TOSH-PC physical 
therapy records as well. Brief of Appellees at 9, 14. 
There are at least two problems with this argument. First, because they made reference to 
the results of WCF's internal medical records review and the contents of the 2001 TOSH-PC 
physical therapy records in their report, it is far from clear that the medical panel did not actually 
have access to these two records. Second, even Appellees admit that the medical panel had 
knowledge of the contents of these two records from the ALJ's order directed to the medical 
panel. Brief of Appellees at 6, n.l 1. Either way, the medical panel was made aware of the 
existence and contents of these two records, but was not made aware of the results of Dr. 
Hammond's IME. Causing the medical panel to be aware of all of the adverse medical records, 
without also causing the medical panel to be aware of all of the favorable medical records, would 
constitute an abuse of discretion and a violation of Delaney's right to due process. 
III. DR. SWENSON'S AFFILIATION WITH TOSH-PC, IN LIGHT OF ITS CLOSE 
TIES TO APPELEE PCFH, DOES NOT "CUT BOTH WAYS." 
In their brief, PCFH and WCF argue that Dr. Swenson's affiliation with TOSH-PC, in 
light of its close ties to PCFH, cuts both ways for purposes of his potential bias. Brief of 
Appellees at 7 n.l 3, 13. Appellees argument is that because some of the medical records 
favorable to Delaney came from nurse practitioner June Neely, a fellow employee of PCFH with 
Delaney, Dr. Swenson should have been swayed in favor of Delaney. Id- This seems highly 
unlikely in light of the fact that PCFH, itself, was a party to this case clearly opposed to a finding 
2 
that Delaney's industrial accident was the cause of her ulnar nerve injuries. 
IV. THE CRIMINAL CHARGES BROUGHT AGAINST DELANEY AT THE 
BEHEST OF PCFH AND WCF WERE DISMISSED FOR LACK OF EVIDENCE. 
In their statement of facts, PCFH and WCF raise the issue of the criminal charges for 
fraud and perjury that were brought at their behest by the Summit County Attorney. Brief of 
Appellees at 7. For purposes of completing the record before the Court, attached as addendum 
hereto is a certified copy of the court docket and the motion and order of dismissal in Third 
District Court case number 061905116. Apparently, the prosecutor subsequently decided that he 
did not have enough evidence to proceed with that case. 
CONCLUSION: 
For all of the above reasons, together with those stated in the Brief of Appellant, the 
Court should reverse the rulings of the Labor Commission and remand this case for further 
proceedings. 
DATED this _ / day of April, 2007. 
McINTYRE & GOLDEN, L.C. 
J. David Milliner, 
Attorneys for Petitioner 
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CERTIFICATE OF SERVICE 
I certify that on the / day of April, 2007,1 served, via U.S. mail, first-class postage 
pre-paid, a true and correct copy of the foregoing REPLY BRIEF OF APPELLANT upon the 
following: 
Utah Labor Commission 
Attn. Alan Hennebold 
160 East 300 South, 3d Floor 
Salt Lake City, Utah 84111 
Floyd Holm, Esq. 
Workers Compensation Fund of Utah 
Legal Department 
P.O. Box 57929 
Salt Lake City, Utah 84157 
Office of the Utah Attorney General 
Executive Division 
Attn. Shelly Exeter 
Utah State Capitol Complex 
East Office Building, Suite 320 
P.O. Box 142320 
Salt Lake City, Utah 84114-2320 
JL 
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ADDENDUM 
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3RD DISTRICT COURT - SALT LAKE 
SALT LAKE COUNTY, STATE OF UTAH 
STATE OF UTAH vs. PHOEBE PASHUTA DELANEY 
^SE NUMBER 061905116 State Felony 
IARGES 
Charge 1 - 76-8-502 - FALSE/INCONSISTENT MATERIAL STATEMENTS 
2nd Degree Felony-
Disposition: October 13, 2006 Dismissed 
Charge 2 - 34A-2-110 - WORKERS COMPENSATION INSURANCE FRAUD 2nd 
Degree Felony 
Disposition: October 13, 2006 Dismissed 
TRRENT ASSIGNED JUDGE 
LESLIE A LEWIS 
RTIES 
Defendant - PHOEBE PASHUTA DELANEY 
Represented by: JACK M MCINTYRE 
Also Known As - PHOEBE E PASHUTA 
Plaintiff - STATE OF UTAH 
Represented by: DAVID E YOCOM 
FENDANT INFORMATION 
Defendant Name: PHOEBE PASHUTA DELANEY 
Offense tracking number: 12128666 
Date of Birth: April 17, 1977 
Law Enforcement Agency: WORKERS COMP FUND 
Prosecuting Agency: SUMMIT COUNTY 
Violation Date: February 27, 2004 SALT LAKE COUNTY 
:OUNT SUMMARY 
!E NOTE 
CASE # 2 0 0 3 - 0 5 2 4 1 
>CEEDINGS 
08-06 Case filed 
08-06 Filed: Information 
08-06 Judge LEWIS assigned. 
08-06 Note: Case transferred from Silver Summit District. Case 
nted: 04/09/07 14:54:55 Page 1 | \ \ - J 
\SE NUMBER 061905116 State Felony 
041500158 
3-15-06 Note: File received from Silver Summit and forwarded to Judge 
Lewis for Arraignment and Trial setting 
5-12-06 Notice - NOTICE for Case 061905116 ID 6734278 
ARRAIGNMENT is scheduled. 
Date: 10/13/2006 
Time: 08:30 a.m. 
Location: Fourth Floor - N44 
THIRD DISTRICT COURT 
4 50 SOUTH STATE 
SLC, UT 84114-1860 
Before Judge: LESLIE A LEWIS 
-12-06 ARRAIGNMENT scheduled on October 13, 2006 at 08:30 AM in Fourth 
Floor - N44 with Judge LEWIS. 
-13-06 Filed order: Signed Motion and order of dismissal 
Judge 1lewis 
Signed October 13, 2006 
-13-06 Charge 1 Disposition is Dismissed 
-13-06 Charge 2 Disposition is Dismissed 
-13-06 Case Closed 
Disposition Judge is LESLIE A LEWIS 
I certify that this is jrfm&cspy of the do 
text in this case Qh f'rtt m \K^ n rr u»s 
Court, Salt Lake Cotihty, Stated ^Jtah a 
Deputy Court Glerk 
i t e d : 0 4 / 0 9 / 0 7 1 4 : 5 4 : 5 6 Page 2 ( last) 
DAVID R. BRICKEY, #6188 Fflgg DISTRICT CSiBT 
Summit County Attorney Third Judicial District 
Summit County Justice Center 
6300 North Silver Creek Drive, #4 OCT 1 3 2006 
Park City, Utah 84098 
Telephone (435) 615-3828 
Facsimile (435) 615-3833 
Attorney for plaintiff 
f y \ ^ Deputy CJerk 
IN THE THIRD DISTRICT COURT 
in and for SALT LAKE COUNTY 
STATE OF UTAH 
STATE OF UTAH, : MOTION AND ORDER 
OF DISMISSAL 
PLAINTIFF : 
vs. : Case No. 061905116 FS 
PHOEBE E. PASHUTA, 
DEFENDANT. 
Judge Leslie A. Lewis 
Comes now the State of Utah, by and through David R. Brickey, Summit County Attorney, 
and moves the court for a dismissal of all criminal charges related to Case No. 041500158. 
The basis for that dismissal is that the Summit County Attorney's Office has deferred all 
future prosecution of this matter to the Salt Lake County District Attorney. On that basis the 
Summit County Attorney's Office would move to dismiss without prejudice the criminal charges 
against Phoebe E. Pashuta, allowing for further review by the Salt Lake County District Attorney's 
Office in Case No. 061905116FS. 
For the reason stated above, the State would move to dismiss without prejudice the case 
against the defendant pending in the Summit County Third District Court. 
Dated this & day of October, 2006. 
David 
Summit County Attorney 
Attornev for Plaintiff 
O R D E R 
Pursuant to the above and foregoing Motion, and good cause appearing to the court, it is 
hereby 
ORDERED, ADJUDGED AND DECREED that the State's Motion to Dismiss the case of 
State of Utah v Phoebe E Pashuta, be, and the same hereby is, granted 
Dated this / * . day of. 2006. 
BY THE COURT: 
DAtE 
Y THAT THIS IgATftUE COp OF 
Mme^cwrt, ^ LAKE 
?t#f$M UTAH
 # v \ Leslie A Lewis 
Third District Court Judge 
MAILING CERTIFICATE 
I hereby certify that I mailed a true and correct copy of the foregoing, postage 
/i2(_ day of October, 2006, to the following 
J David Milliner 
JackM Mclntyre 
Mclntyre & Golden, L C 
3838 South West Temple, Suite 3 
Salt Lake City, Utah 84115 
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